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HECEIVED

Marlene H Dortch, Secretary

Federal Communications Commission 1Y

v b i 2“83
Office of the Secretary
c/o Vistromx, Inc. L N RTUHS COMMISSIO
236 Massachusetts Avenue, N E. Sl L THE SELHEVARY
Suite 110

Washington, DC 2002

Re France Telecom Long Distance USA, LLC; Fx Parte
Presentation in CC Dkt No. 96-45

Dear Ms. Dortch

France Telecom Long Distance USA, LLC (“FTLD”), by its undersigned counsel,
makes the mstant ex parie filmg m CC Dkt No. 90-45.

In the Commission’s consideration of changes in the Universal Service program,I
FTLD would like to bring to the Comnussion’s attention certain inconsistencies between the
Commission’s rules and the Umversal Service Administrative Company’s (“USAC’s”)
practices regarding the assessment of contributions for the Umiversal Service Fund (“USF”).
FTLD asks that the Commussion take action to eliminate such inconsistencies when adopting
the revised contribution methodology for USF

Under Section 54 706(c) of the Commnussion’s Rules, any “entity” required to
contribute to USF whose “mterstate end-uscr telecommunications revenues comprise less than

See In Re Federal-State Joint Board on Umiversal Service, Further Notice of Proposed
Rulemaking and Report und Order, CC Dkt. No. 96-45, FCC 02-43 (rel. Feb 26, 2002).
See also In Re Federal-State lomt Board on Universal Service, Report and Order and
Second Further Nonce of Proposed Rulemaking, CC Dkt. No 96-45, FCC (02-329 (rel.
Dec. 13, 2002)(“R&O and Second FNPRM™)
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12 percent of 1ts combined nterstate and international end-user telecommunications revenues”
shall contribute (0 USF “based only on such entity’s interstate end-user telecommumcations
revenues. ™ Thus, all providers which have interstate revenues consisting of less than 12
percent of their total mterstate and mternational revenues must only contribute to USF based
on their interstatc telecommunications revenues This rule i1s commonly referred to as the “12

percent” exception.

However, Section 54.706(c) of the Rules also states that the term “entity” 1s defined as
“the entity that 1s subject to universal service reporting requirements” and “shall include all of
that entity’s affiliated providers of telecommunications services.™ Thus, m determining
whether a carmer 1s ehigible under the “12 percent” exception, it must consider not only 1ts
own revenues, but also the revenues of entities which are “affibated providers of
tclecommunications scrvices ™

Under the plam meanmg of this language, only affihates which provide
“telecommunications services” must be included n the calculations to determuine ehgibility for
the =12 percent” exception “Telecommunications service™ is defined in Part 54 of the
Commission’s Rules as “the offering of telecommunications for a fee directly to the public, or
to such classes of users as to be cffectively available directly to the public, regardless of the
facilities used.™ Thus definition, which directly mirrors the definition of “telecommunications
scrvices” contamned 1n the Communications Act of 1934 (the “Act”), 47 US.C. § 153
(46)(2002}, 1s referred to as “common carrier " Thus, only the “common carner” affiliates
(not the private carrier affiliates) need to be mcluded n the calculation for quakification under
the **12 percent” exception.

© 47 CFR. §54.706(c) (2002) Begmning April 1, 2003, carrter contrtbutions will be based
on projected nterstatc end-user telecommunications revenues, and qualification under the
*“12 percent” excephion will be bascd on projected interstate and international revenues
See R&O and Second FNPRM at 4 28-39.

Y47 C FR. § 54.700(c)(2002)
Yo
o ld a §54.7

" National Association of Regulaiorv Uity Commussioners v. FCC, 553 F.2d 601 (D.C
Cir 1976). See also In Re Federal-State Jomnt Board on Universal Service, Report and
Order, CC Dkt. No. 96-45, FCC 97-157 at § 785 (May 8, 1997)(stating that the definition
of “telecommunications services” which includes the phrase “directly to the public” 1s
mtended to encompass only telecommunications provided on a common carrier basis).
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However, the plamn language of Section 54 706(c) of the Rules 1s inconsistent with the
Instructions contamned in the Telecommunications Reporting Worksheet, and with USAC’s
implementation of the program’s contribution requirements. The Instructions to the FCC
Form 499-A/Q state that “all reporting affiliates or commonly controlled entities should have
the «deniical name appearmg” as the “holding company™ on the apphicable ime.” Thus, the
[nstructions to the Telecommunications Reporting Worksheet do not distinguish between
common carrier and private camer affibates  In order to determine a contributor’s
qualification under the “12 percent” exception, 1t appears that USAC, which reviews the
Worksheet filings, 1dentifies “affiliated” companies through the designated “holding
company” on the FCC Form 499-A/Q." As such, USAC combines the mterstate and
international revenucs of all affiliated companies, without regard to their common carrier or
private carrier status in violation of Section 54 706(c) of the Rules

In order to avoid mproper apphcation of the contribution requirements to the
compames affiliated with France Télécom S.A. operating in the United States, only FTLD and
the other common cammer affiliated with France Télécom are reporting the same primary
holding company n the Telecommunications Reporting Worksheet, FCC Form 499-A/Q}, hne
1057 The companies alfiliated with France Télécom S A and operating 1n the United States
have taken this action in order to prevent USAC from improperly including the revenues of
private carmers owned or controlled by France Télécom S.A. mn the calculation for
quahfication under the *12 percent” exception  The compames affihated with France
Télécom S A are also disclosing this action directly on their Telecommunications Reportimg
Worksheets.

In the Commission’s consideration of changes to the contribution methodology for the
Universal Service program, to the cxtent that the “12 percent” exception will continue to
apply, the Commussion should direct USAC to only include the revenues of affiliated common
carrers when determining elhigibihity for the **12 percent” exception under Section 54 706(c)
of the Rules, or clanfy n the Telecommumcations Reporting Worksheet that only common
carmier affihates are required to list the same primary holding company.

See Instructions to the Telecommunications Reporting Worksheet, FCC Form 499-A, p
12.

* See FCC Form 499-A, Ime 106 and FCC Form 499-Q, Iine 105.
The common carriers affiliatcd with France Télécom S A. and operating n the United

States are: FTLD and Equant Inc  The private carriers affiliated with France Télécom
S A. and operating in the United States are. GlobeCast Incorporated and FTCS.
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Kindly direct any questions regarding this filing to the undersigned

WASHINGTON 36278002

Best regards,
1 e i | i - .
e L et
Witham K. Coulter

Counsel to France Telecom
Long Distance USA, LLC



